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NOTICE:

[***1] As amended by order of the Court of Ap-
peals March 15, 2007.

SUBSEQUENT HISTORY: Amended by, Reconside-
ration granted by State ex rel J.V.G. v. Van Guilder, 2007
Wash. App. LEXIS 1327 (Wash. Ct. App., May 29, 2007)

CASE SUMMARY:

PROCEDURAL POSTURE: Petitioner, the State of
Washington, petitioned for a modification reducing ap-
pellant father's child support obligation to his first child
because he could not meet that obligation and the needs
of his four other children from his second marriage. Ap-
pellee mother opposed the downward deviation. The
King County Superior Court (Washington) found in fa-
vor of the mother and increased the father's monthly
support payment to $1,216. He appealed.

OVERVIEW: The trial court should only have consi-
dered whether the deviation would result in insufficient
funds to meet the child's basic needs. Instead the trial
court appeared to have based its determination largely on
the child's statutorily-extraordinary need to attend private
school. The mother's private school tuition payments
should not have been considered as part of the deviation
determination because such payments were extraordinary

expenses not considered part of the standard child sup-
port calculation. Thus, pursuant to Wash. Rev. Code §
26.19.075(1)(e)(iv), the trial court abused its discretion
by failing to consider the total circumstances of both of
the father's household and inappropriately basing the
deviation determination on an extraordinary tuition ex-
pense rather than on whether the lesser amount would
still be sufficient to meet the child's basic needs. Addi-
tionally, even if the trial court found that there was suffi-
cient evidence of the child's need for private schooling,
the inquiry could not end there. On remand, the trial
court had to consider whether the father could afford to
pay for private school, Wash. Rev. Code § 26.19.080(4).

OUTCOME: The appellate court reversed the trial
court's judgment and remanded the case to the trial court.
On remand, the trial court had to consider the total cir-
cumstances of both households in determining whether a
downward deviation in the father's basic support obliga-
tion was appropriate. It also had to determine whether he
had the ability to pay for private school and extracurri-
cular activities.

LexisNexis(R) Headnotes

Civil Procedure > Appeals > Standards of Review >
General Overview
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Family Law > Child Support > Obligations > Computa-
tion > Guidelines

[HN1] Generally, an appellate court reviews a superior
court's ruling regarding child support deviation determi-
nations, not a family court commissioner's. But when the
superior court denies a motion for revision, it adopts the
commissioner's findings, conclusions, and rulings as its
own. Wash. Rev. Code § 2.24.050.

Civil Procedure > Appeals > Standards of Review >
Abuse of Discretion

Family Law > Child Support > Obligations > General
Overview

[HN2] An appellate court reviews a trial court's child
support determinations for abuse of discretion. A trial
court abuses its discretion by making a decision based on
untenable grounds or for untenable reasons.

Civil Procedure > Appeals > Standards of Review >
Abuse of Discretion

Family Law > Child Support > Obligations > General
Overview

[HN3] A trial court does not abuse its discretion where
the record shows that it considered all the relevant fac-
tors and the child support award is not unreasonable un-
der the circumstances.

Civil Procedure > Appeals > Standards of Review >
Fact & Law Issues

Civil Procedure > Appeals > Standards of Review >
Substantial Evidence > Sufficiency of Evidence

[HN4] Findings of fact supported by substantial evi-
dence, i.e., evidence sufficient to persuade a rational
person of the truth of the premise, will not be disturbed
on appeal.

Family Law > Child Support > Obligations > Computa-
tion > Guidelines

[HNS5] A trial court may deviate from the standard child
support calculation based on one parent's financial obli-
gations to children from another relationship who live
with him, provided he is fulfilling his obligations to
them.

Civil Procedure > Trials > Bench Trials

Civil Procedure > Appeals > Standards of Review >
Substantial Evidence > General Overview

Family Law > Child Support > Obligations > Computa-
tion > Guidelines

[HN6] Under Wash. Rev. Code § 26.19.075(1)(e)(iv),
when a parent has children from another relationship, a
court must consider the total circumstances of both
households in deciding whether a deviation is appropri-
ate. When a court chooses to grant or deny a request for
deviation, it must provide specific reasons for its deci-
sion in written findings of fact, and those findings must
be supported by substantial evidence.

Family Law > Child Support > Obligations > Computa-
tion > General Overview

[HN7] Child support is not a first-come, first-served
proposition. Even though there is no explicit requirement
that a trial court treat each child equally, it violates the
purpose of the child support statute to create a situation
where earlier-born children receive substantially more
support than later-born children by virtue of an earlier
child support order.

Family Law > Child Support > Obligations > Computa-
tion > Guidelines

[HN8] In a child support deviation determination, courts
must consider the total circumstances of both house-
holds, without giving priority to certain children based
on birth order.

Family Law > Child Support > Obligations > Computa-
tion > Guidelines

[HN9] Wash. Rev. Code § 26.19.075(1)(e) does not men-
tion insufficient funds in a custodial parent's household
as a limiting factor in a child support deviation determi-
nation. Wash. Rev. Code § 26.19.075(1)(d) is the only
place where such a limitation is discussed and it qualifies
that limitation, stating that a deviation is inappropriate if
it will result in insufficient funds in the household re-
ceiving support to meet the basic needs of the child.
Wash. Rev. Code § 26.19.075(1)(d). Reading Wash. Rev.
Code § 26.19.075(1)(d) and (e) together and considering
the legislature's intent that child support orders be ade-
quate to meet a child's basic needs and to provide addi-
tional child support commensurate with the parents' in-
come, resources, and standard of living, Wash. Rev. Code
§ 26.19.001, an appellate court holds that, when consi-
dering the total circumstances of both households, a
court should first consider whether the basic needs of all
the children can be met.

Family Law > Child Support > Obligations > Computa-
tion > Guidelines

[HN10] The appropriate procedure for determining the
allocation of extraordinary expenses requires first deter-
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mining whether a child support deviation is justified and
then applying that deviation proportionally to any ap-
proved extraordinary expenses. A court cannot properly
consider extraordinary expenses as part of the deviation
determination.

Family Law > Child Support > Obligations > Computa-
tion > General Overview

[HN11] Under Wash. Rev. Code § 26.19.080(3), private
school tuition and special child rearing expenses are ex-
traordinary expenses not included in the basic child sup-
port calculation. Wash. Rev. Code § 26.19.080(4).

Family Law > Child Support > Obligations > Computa-
tion > General Overview

[HN12] A trial court has discretion to determine the ne-
cessity for and reasonableness of payments in excess of
the basic child support obligation.

Family Law > Child Support > Obligations > Computa-
tion > General Overview

[HN13] Wash. Rev. Code § 26.19.080(3) requires that
extraordinary expenses shall be shared by the parents in
the same proportion as the basic child support obligation.

Family Law > Child Support > Obligations > Computa-
tion > General Overview

[HN14] Once a trial court determines that extraordinary
expenses are reasonable and necessary, it is required to
allocate them proportionally.

Family Law > Child Support > Obligations > Computa-
tion > General Overview

[HN15] A noncustodial parent will not be obligated to
pay for private school when acceptable public schools
are available unless there is a showing of special cir-
cumstances justifying the need for private school educa-
tion. A non-exclusive list of factors that might justify an
award of tuition expenses included family tradition, reli-
gion, and past attendance at a private school.

Family Law > Child Support > Obligations > Computa-
tion > General Overview

[HN16] Requiring a trial court to make findings about a
parent's ability to pay for extraordinary expenses when-
ever an objecting parent raises the issue is consistent
with the legislative intent of the child support statutes
that support orders be adequate to meet a child's basic
needs and that additional support be ordered only when it

is commensurate with the parents' income, resources, and
standard of living. Wash. Rev. Code § 26.19.001.

Family Law > Child Support > Obligations > Computa-
tion > General Overview
[HN17] Part of a trial court's child support determination
that extraordinary expenses are reasonable and necessary
must involve a finding about a parent's ability to pay
when that issue is raised.

Civil Procedure > Remedies > Costs & Attorney Fees >
Attorney Expenses & Fees > Statutory Awards

[HN18] Wash. R. App. P. 18.1 and Wash. Rev. Code §
26.09.140 authorize an appellate court to order one party
to pay the other's reasonable attorney fees based on a
requesting party's demonstrated financial need and the
other party's ability to pay.

SUMMARY:

Nature of Action: The State petitioned to modify a
divorced father's child support obligation. The State
sought to have the obligation reduced based on the fa-
ther's inability to meet the current obligation while pro-
viding for the needs of his four other children from his
second marriage.

Superior Court: The Superior Court for King
County, No. 05-3-00167-8, Theresa B. Doyle, J., on No-
vember 22, 2005, entered a judgment increasing the fa-
ther's child support obligation to include half of the tui-
tion and extracurricular costs of the child's attendance at
a private school.

Court of Appeals: Holding that the trial court
abused its discretion by failing to consider the total fi-
nancial circumstances of both the father's and mother's
households in denying a downward deviation in the fa-
ther's child support obligation and by requiring the father
to pay half of the child's private school costs without first
finding that the father could afford to do so, the court
reverses the judgment and remands the case for further
proceedings.

HEADNOTES

[1]Courts--Commissioners--Revision--Appellate  Re-
view--Decision Subject to Review. A superior court's
denial of a motion to revise a commissioner's decision
operates as an adoption of the commissioner's findings,
conclusions, and rulings as the court's own, and appellate
review is conducted upon such findings, conclusions, and
rulings.
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[2]Divorce--Child Sup-
port--Modification--Review--Standard of Review. An
order modifying a parent's child support obligation is
reviewed for an abuse of discretion. Discretion is abused
if the order is based on untenable grounds or reasons. A
child support modification order is based on untenable
grounds or reasons if, in entering the order, the court did
not consider all relevant factors and the award is unrea-
sonable under the circumstances.

[3]Divorce--Child Support--Modification--Findings of
Fact--Standard of Review. Findings of fact entered in
support of a child support modification order are re-
viewed to determine whether they are supported by sub-
stantial evidence in the record. Substantial evidence is
evidence sufficient to persuade a rational person of the
truth of the premise.

[4]Divorce--Child  Support--Child Support Sche-
dule--Deviation--Parent's Support Obligation to
Another Child--Consideration of Total Circums-
tances--Necessity. Under RCW 26.19.075(1)(e), a court
determining a parent's child support obligation may de-
viate from the standard child support calculation based
on the parent's financial obligations to children from
another relationship who are living with that parent, pro-
vided that the parent fulfills the support obligation to
those children. Under the statute, the court must consider
the "total circumstances of both households" in deciding
whether a deviation is appropriate.

[5]Divorce--Child  Support--Child Support Sche-
dule--Deviation--Findings  of  Fact--Necessity--In
General. When a trial court grants or denies a request for
a deviation from the standard child support calculation, it
must provide specific reasons for its decision in written
findings of fact, which must be supported by substantial
evidence.

[6]Divorce--Child  Support--Child Support Sche-
dule--Deviation--Parent's Support Obligation to
Another Child--Consideration of Total Circums-
tances--Equal Treatment. In a proceeding to modify
the child support obligation of a parent who has become
obligated to support later-born children, the court must
consider the parent's total circumstances, without giving
priority to the children based on their birth order. Child
support is not a first-come, first-served proposition. The
court may not allow earlier child support orders to de-
termine the support the parent can provide to later-born
children. Although there is no explicit requirement that
the trial court treat each child equally, it violates the
purpose of the child support statute to create a situation
where earlier-born children receive substantially more

support than later-born children by virtue of an earlier
child support order.

[7]Divorce--Child  Support--Child Support Sche-
dule--Deviation--Parent's Support Obligation to
Another Child--Consideration of Total Circums-
tances--Children's Basic Needs. In a proceeding to
modify the child support obligation of a parent who has
become obligated to support later-born children, the
court's initial consideration is whether the basic needs of
all of the children can be met. In considering whether a
deviation would result in insufficient funds to meet a
child's basic needs, the court should not consider ex-
traordinary expenses not considered part of the standard
child support calculation; i.e., the court may not properly
consider extraordinary expenses as part of the deviation
determination.

[8]Divorce--Child Support--Extraordinary Ex-
penses--Shared Obligation--Mandatory Du-
ty--Deviation. Under RCW 26.19.080(3), extraordinary
child rearing expenses must be shared by parents in the
same proportion as their basic child support obligation.
Once the trial court determines that an extraordinary ex-
pense is "reasonable and necessary,” it must allocate that
expense proportionately between the parents. The court
may deviate in allocating an extraordinary expense obli-
gation if it first deviates from the basic support obliga-
tion.

[9]Divorce--Child Support--Extraordinary Ex-
penses--Shared Obligation--Factors--Ability To Pay.
When determining whether an extraordinary child rear-
ing expense is "reasonable and necessary" and should be
made part of a parent's support obligation, a court must
consider the parent's ability to pay if the issue is raised.

[10]Divorce--Child Support--Education--Private
Education. A noncustodial parent may be obliged to pay
a share of a child's private schooling costs if special cir-
cumstances justify the need for a private school educa-
tion. In determining whether to include private school
expenses in a child support obligation, a court may con-
sider family tradition, religion, and past attendance at a
private school. Ability to pay also is a factor that the
court should consider if the issue is raised.

[11]Divorce--Attorney Fees--On Ap-
peal--Factors--Ability To Pay. An appellate court may
decline to award attorney fees on appeal under RCW
26.09.140 if the requesting party has failed to demon-
strate that the opposing party has the ability to pay.

COUNSEL: Patricia S. Novotny, for appellant.
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JUDGES: Written by: Agid, J. Concurred by: Dwyer, J.,
Grosse, J.

OPINION BY: AGID

OPINION

[**244] [*420] [As amended by orders of the
Court of Appeals March 15 and May 29, 2007.]

11 AGID, J. -- Jon and Jennifer Van Guilder are the
divorced parents of J.V.G. Jon remarried and has four
additional children. The State of Washington petitioned
for modification of Jon's child support obligation to
J.V.G. because he could not meet that obligation and the
needs of his four other children from his second mar-
riage. The State requested that Jon's monthly support
obligation be reduced from $905 to $302. Jennifer op-
posed the downward deviation and petitioned for Jon to
pay his proportional share of J.V.G.'s private school tui-
tion and extracurricular activities in addition to his basic
support obligation. The trial court found in favor of the
mother and increased the father's monthly support pay-
ment to $1,216. We hold that the trial court abused
[***2] its discretion by failing to consider the total fi-
nancial circumstances of both households in denying the
downward deviation and requiring the father to pay for
private school without making a finding that he could
afford to do so. We reverse and remand.

FACTS

Dissolution and Child Support Order

72 A California court dissolved Jon and Jennifer
Van Guilder's marriage in 1995, when their son, J.V.G.,
was three years old. Under the 1995 order, the court gave
Jennifer primary physical custody and visitation to Jon.
The court ordered Jon to pay a total of $905 monthly in
child support. His original monthly support payment was
$655 plus an additional $250 for daycare expenses. Jon
remarried and has four other children with his current
wife, a stay-at-home mother. He and his second family
live in Ohio.

[*421] 2002 Parenting Plan

13 In 2002, Jennifer petitioned for modification of
the 1995 parenting plan, alleging that Jon and his current
wife abused J.V.G., causing him emotional harm. At the
time, Jon was moving to the Midwest with his second
family and did not appear at the hearing. The court heard
testimony from Jennifer, J.V.G.'s therapist, and a family
observer. It granted the [***3] maodification, giving
[**245] Jennifer sole decision-making authority and

requiring that Jon's visits be supervised until he and his
wife submitted to an anger management and domestic
violence assessment. Jennifer did not attempt to modify
Jon's child support obligation at this hearing. Jon did not
appeal the order. J.V.G. attends regular counseling ses-
sions to deal with his emotional problems.

Private School Education

14 J.V.G. has always attended private school. Both
parents chose to send him to Providence Classical Chris-
tian School (PCCS), a private school. After PCCS relo-
cated from Bellevue to Bothell, Jennifer decided to move
J.V.G. to a more expensive private school closer to her
home. Apparently, J.V.G.'s counselor teaches at the new
school and recommended it to Jennifer.! No court has
ever required John to pay for J.V.G. to attend private
school.?

1 This is based solely on the mother's affidavit.
2 Private school was not included in the origi-
nal support order.

Procedural History

5 [***4] At some point, Jon fell behind in his
child support payments for J.V.G., and the State began
collecting his payments and arrearages. On June 24,
2005, the State filed a petition to modify Jon's child
support obligation to J.VV.G. based on his changed finan-
cial situation as a result of his four additional children.
The State recommended a downward deviation from the
standard obligation to $302 monthly based on the "whole
family" formula. On June 29, [*422] 2005, Jennifer
filed a motion for adjustment, seeking an increase in
Jon's support payments to cover his proportional share of
J.V.G.'s tuition and extracurricular activities. She failed
to timely serve the State with her motion for adjustment.
The family court commissioner dismissed the motion and
directed the parties to deal with both the downward devi-
ation and the request for private school tuition at the
modification hearing in the form of trial by affidavit.

fi6 Jennifer submitted an affidavit asserting that Jon
should contribute to J.V.G.'s private school tuition,
counseling, and extracurricular activities because they
were necessary given his history of participating in such
activities and his emotional problems stemming from
abuse by [***5] his father. Jon, appearing pro se tele-
phonically from Ohio, opposed the increase and asked
for a downward deviation based on his financial cir-
cumstances. The State presented its original request for a
downward deviation based on Jon's additional four
children but did not advocate on his behalf, choosing
instead to defer to the court on all issues.
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17 The commissioner pro tempore denied Jon's re-
quest for a downward deviation because it "would leave
insufficient funds in the custodial parent's household"
and ordered him to pay $1,216 in monthly child support
for J.V.G. The court based this $311 increase in the fa-
ther's monthly support payments on his proportional half
of J.V.G.'s private school tuition and extracurricular ac-
tivities. The court calculated the father's basic monthly
child support obligation at $666 and his proportional
share of J.V.G.'s tuition and extracurricular activities at
$550. The court found that this extra expense was justi-
fied by J.V.G.'s history of private school attendance, his
mother's sole decision-making authority, and her affida-
vit stating that his counselor recommended the school.
The court denied the mother's request that Jon contribute
to J.V.G.'s counseling, [***6] stating that it is part of
ordinary monthly health care.

18 While Jennifer supports herself and J.V.G. on
$5,000 a month, Jon makes approximately $5,541
monthly and [*423] must support four other children
and his wife on that salary. Jon submitted a humber of
financial documents to show the financial hardship the
court’s failure to grant a downward deviation would im-
pose on his second family. The court made no findings
about how these increased child support payments would
affect Jon's other children or whether Jon could afford to
pay for private school and extracurricular activities given
his other obligations. The superior court denied Jon's
motion seeking revision of the commissioner pro tem-
pore's ruling. Jon appeals.

[**246] DISCUSSION

[1-3]19 [HN1] Generally, we review the superior
court’s ruling, not the commissioner's.®> But when the
superior court denies a motion for revision, it adopts the
commissioner's findings, conclusions, and rulings as its
own.* [HN2] We review a trial court's child support de-
terminations for abuse of discretion.® A trial court abuses
its discretion by making a decision based on " 'untenable
grounds or for untenable reasons.' "¢ [HN3] A trial court
does not abuse its discretion where the record [***7]
shows that it considered all the relevant factors and the
child support award is not unreasonable under the cir-
cumstances.” [HN4] Findings of fact supported by sub-
stantial evidence, i.e., evidence sufficient to persuade a
rational person of the truth of the premise, will not be
disturbed on appeal.?

3 Inre Marriage of Stewart, 133 Wn. App. 545,
550, 137 P.3d 25 (2006) (citing In re Marriage of
Dodd, 120 Wn. App. 638, 644, 86 P.3d 801
(2004)).

4 RCW 2.24.050; In re Estate of Larson, 36
Wn. App. 196, 200, 674 P.2d 669 (1983), rev'd on

other grounds, 103 Wn.2d 517, 694 P.2d 1051
(1985).

5 In re Marriage of Stern, 57 Wn. App. 707,
717, 789 P.2d 807 (citing In re Marriage of Ni-
cholson, 17 Wn. App. 110, 119, 561 P.2d 1116
(1977)), review denied, 115 Wn.2d 1013 (1990).
6 In re Marriage of Vander Veen, 62 Wn. App.
861, 867, 815 P.2d 843 (1991) (quoting Coggle v.
Snow, 56 Wn. App. 499, 507, 784 P.2d 554

(1990)).

[***8]
7 Stern, 57 Wn. App. at 717.
8 Id.

[*424] 1. Downward Deviation

[4-719110 [HN5] A trial court may deviate from the
standard child support calculation based on one parent's
financial obligations to children from another relation-
ship who live with him, provided he is fulfilling his ob-
ligations to  them.® [HN6] Under RCW
26.19.075(1)(e)(iv), when a parent has children from
another relationship, the court must consider the "total
circumstances of both households” in deciding whether a
deviation is appropriate. When a court chooses to grant
or deny a request for deviation, it must provide " 'specific
reasons' " for its decision in written findings of fact, and
those findings must be supported by substantial evi-
dence.®

9 Fernando v. Nieswandt, 87 Wn. App. 103,
111, 940 P.2d 1380, review denied, 133 Wn.2d
1014 (1997).

10 In re Marriage of Bell, 101 Wn. App. 366,
371, 4 P.3d 849 (2000) (quoting RCW
26.19.075(2)).

11 [***9] Here, the trial court denied the father's
request for a downward deviation because it found that
reducing his support payments from the standard calcu-
lation of $666 to the State's proposed $302 "would leave
insufficient funds in the custodial parent's household."
The father challenges this ruling, arguing that its factual
underpinnings are not based on substantial evidence and
that the trial court abused its discretion by failing to con-
sider the total circumstances of both households.

12 The father relies on our holding in In re Mar-
riage of Bell that a court abuses its discretion when it
allows earlier child support orders to determine the
amount of support to which later-born children are en-
titled. In Bell, we stated that "[c]hild [HN7] support is
not a first-come, first-served proposition."*? Even though
there is no explicit requirement that the trial court treat
each child equally, it violates the purpose of the child
support statute to create a situation where earlier-born
children receive substantially more support [*425] than
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later-born children by virtue of an earlier child support
order.®® The mother argues that Bell is factually distin-
guishable from this case because [***10] it involved a
support order for later-born children based on a preexist-
ing support order for children from an earlier relationship
and none of the children lived with the parent requesting
the downward deviation.** These are distinctions
[**247] without a difference. The underlying policy of
the child support statute as explained in Bell is that
[HN8] courts must consider the total circumstances of
both households, without giving priority to certain child-
ren based on birth order. That principle applies equally to
the facts of this case. Certainly the fact that the father's
four other children live with him does not somehow ne-
gate his support obligation to them.*

11 101 Wn. App. 366, 373, 4 P.3d 849 (2000).

12 1d.
13 1d.
14 1d. at 371.

15 Fernando, 87 Wn. App. at 111.

713 It is clear from the record that the trial court did
not consider the total circumstances of both households
before denying the father's request for a downward devi-
ation. [***11] In fact, the court implied that the issue of
how much support J.V.G. is entitled to is completely
separate from the issue of how much support the other
four children will receive. When the father tried to ex-
plain the hardship an increase in his support payments
would work on his second family, the court replied:

Well, Mr. Van Guilder, both you and
your current wife have an obligation to
support the children you have, and you

have ... an independent obligation to
support the child you have with [J.V.G.]'s
mother.

This statement runs contrary to the statute and our hold-
ing in Bell that courts must consider the needs of all the
children to whom the parent seeking deviation owes a
duty of support.*®

16 101 Wn. App. at 373.

114 The court also appears to have based its finding
that a downward deviation would leave insufficient funds
in the [*426] mother's household on inappropriate evi-
dence. [HN9] RCW 26.19.075(1)(e) does not mention
insufficient funds in the custodial [***12] parent's
household as a limiting factor in the deviation determina-
tion. Subsection (1)(d) of that statute is the only place
where such a limitation is discussed and it qualifies that
limitation, stating that a deviation is inappropriate if it

"will result in insufficient funds in the household receiv-
ing support to meet the basic needs of the child."" Read-
ing the subsections together and considering the legisla-
ture's intent that child support orders be "adequate to
meet a child's basic needs and to provide additional child
support commensurate with the parents' income, re-
sources, and standard of living,"® we hold that, when
considering the total circumstances of both households, a
court should first consider whether the basic needs of all
the children can be met.

17 RCW 26.19.075(1)(d) (emphasis added).
18 RCW 26.19.001.

15 The trial court should have considered only
whether the deviation would result in insufficient funds
to meet J.V. [***13] G.'s basic needs. Instead, the court
appears to have based its determination largely on
J.V.G.'s extraordinary need to attend private school:

And that's my finding today is that if |
were to deviate, it would, uh?--it would
leave insufficient funds. | did review the
mother's financial declaration.

Uhm, she does have a pretty signifi-
cant cost for education expenses but,
again, that was based on the parties hav-
ing previously agreed and mother now
having sole decision-making.

The mother's private school tuition payments should not
have been considered as part of the deviation determina-
tion because such payments are extraordinary expenses
not considered part of the standard child support calcula-
tion.® In In re Yeamans, we clearly stated that [HN10]
the appropriate procedure for determining the allocation
of extraordinary [*427] expenses requires first deter-
mining whether a deviation is justified and then applying
that deviation proportionally to any approved extraordi-
nary expenses.® A court cannot properly consider ex-
traordinary expenses as part of the deviation determina-
tion.# We hold that the pro tempore commissioner and
the trial court abused their discretion [***14] by failing
to consider the total circumstances of both households
and inappropriately basing the deviation determination
[**248] on an extraordinary tuition expense rather than
on whether the lesser amount would still be sufficient to
meet J.V.G.'s basic needs. We remand this case for a
determination of whether a downward deviation is war-
ranted under RCW 26.19.075(1)(e)(iv), based on the total
circumstances of both households and considering the
basic needs of all five children.

19 RCW 26.19.080(3).
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20 117 Wn. App. 593, 601, 72 P.3d 775 (2003).
21 1d.

I1. Private School Tuition and Extracurricular Expenses

A. Effect of Father's Request for a Downward Deviation

[8]1116 The father argues he should not be obligated
to pay the extraordinary expenses of private school tui-
tion and extracurricular activities when he is requesting a
downward deviation because he cannot afford to meet
even his basic child support obligations. [HN11] Under
[***15] RCW 26.19.080(3), private school tuition and
"special child rearing expenses" are extraordinary ex-
penses not included in the basic child support calcula-
tion. [HN12] The trial court has discretion to determine
the "necessity for and reasonableness of" payments in
excess of the basic child support obligation.? [HN13]
RCW 26.19.080(3) requires that extraordinary expenses
"shall be shared by the parents in the same proportion as
the basic child support obligation." In Yeamans, we held
that "[o]nce [HN14] the trial court determines that ex-
traordinary expenses are ‘reasonable and necessary,’ " it
is required to [*428] allocate them proportionally.? We
reversed an order that denied the mother's request for a
downward deviation in her basic support obligation but
forced the father to pay for 100 percent of the child's
extraordinary travel expenses.** The remand required the
trial court to reconsider the deviation determination and
reallocate the extraordinary expenses accordingly.® The
same considerations apply here. If, on remand, the lower
court finds a downward deviation is justified under RCW
26.19.075(1)(e)(iv), it [***16] must proportionately
decrease any extraordinary expense allocation it deems
reasonable and necessary.

22  RCW 26.19.080(4).

23 117 Wn. App. at 600 (quoting Murphy v.
Miller, 85 Wn. App. 345, 349, 932 P.2d 722
(1977)).

24 1d. at601.

25 Id. at 601-02.

26 57 Wn. App. 707, 720, 789 P.2d 807, review
denied, 115 Wn.2d 1013 (1990).

B. Ability To Pay

[9, 101117 In In re Marriage of Stern, we held that
[HN15] a noncustodial parent should not be obligated to
pay for private school when acceptable public schools
are available unless there is a "showing of special cir-
cumstances justifying the need for private school educa-
tion."* We provided a nonexclusive list of factors that
might justify an award of tuition expenses, including
"family tradition, religion, and past attendance at a pri-
vate school."# In In re Marriage of Vander Veen, this

court held that including private school tuition as part
[***17] of child support was justified because the Stern
factors were present; the family had a tradition of at-
tending Christian schools, the parents had agreed to send
their children to Christian school, and the children had
always attended Christian school.®

27 1d.
28 62 Wn. App. 861, 866, 815 P.2d 843 (1991).

18 The father contends that his ability to pay for
private school and extracurricular activities must be tak-
en [*429] into consideration as part of the court's de-
termination about the "reasonableness" and "necessity"
of such extraordinary expenses,® essentially asking that
we add an "ability to pay"” prong to the Stern test. Stern
and Vander Veen are the only published Washington
cases that address the issue of a noncustodial parent's
obligation to pay for private schooling. The ability to pay
for such schooling was not at issue in either case. But we
based our holding in Stern largely on In re Marriage of
Aylesworth, a California case that held a court does not
abuse [***18] its discretion by ordering a parent to pay
for private school where there is substantial evidence
[**249] of the child's need for private schooling and the
objecting parent's ability to pay for it.*

29 RCW 26.19.080(4).

30 Stern, 57 Wn. App. at 718-19 (citing Ayles-
worth, 106 Cal. App. 3d 869, 878, 165 Cal.Rptr.
389, 394 (1980)).

19 We have required consideration of a parent's
ability to pay in a similar context. In In re Marriage of
Shellenberger, we cited Stern and Vander Veen as sup-
port for the proposition that a "trial court should not re-
quire objecting parents of modest means to pay for pri-
vate college where the child can obtain a degree in his or
her chosen field at a publicly subsidized institution."* In
Shellenberger, we held that the lower court abused its
discretion by failing to make findings about the father's
ability to pay college tuition while still meeting the sup-
port needs of his minor child from another relationship.
[***19] * Although Shellenberger dealt with postsecon-
dary education, its policy considerations are equally ap-
plicable here. [HN16] Requiring the trial court to make
findings about a parent's ability to pay for extraordinary
expenses whenever the objecting parent raises the issue
is consistent with the legislative intent of the child sup-
port statutes that support orders be "adequate to meet a
child's basic needs" and that additional support be or-
dered only [*430] when it is "commensurate with the
parents' income, resources, and standard of living."*

31 80 Wn. App. 71, 85, 906 P.2d 968 (1995).
32 1d. at84.
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33 RCW 26.19.001.

720 Because Yeamans requires that extraordinary
expenses be allocated in the same manner as the basic
support obligation,* part of determining which extraor-
dinary expenses will be allowed must involve a determi-
nation of the objecting parent's ability to pay. The court
cannot bleed a stone. But that is the result of support
orders [***20] which require payment of extraordinary
expenses beyond a parent's means. If a court determines
that a parent can afford to contribute only 25 percent of
his child's basic support needs, it is unlikely that he will
be able to afford 25 percent of any additional extraordi-
nary expenses on top of his basic support obligation. We
hold that [HN17] part of a trial court's determination that
extraordinary expenses are reasonable and necessary
must involve a finding about the parent's ability to pay
when that issue is raised. Even if the trial court finds that
there is sufficient evidence of J.V.G.'s need for private
schooling, the inquiry cannot end there. On remand, the
lower court must consider whether the father can afford
to pay for private school before ordering him to do so.

34 117 Wn. App. at 601.

I11. Attorney Fees

[11]921 The father seeks attorney fees under [HN18]
RAP 18.1 and RCW 26.09.140, which authorizes the ap-
pellate court to order one party to pay [***21] the oth-
er's reasonable attorney fees based on the requesting

party's demonstrated financial need and the other party's
ability to pay.* While the father has established a need
for attorney fees, J.V.G.'s mother has failed to properly
provide this court with a financial affidavit under RAP
18.1(c). Based on the limited financial information we
have for the mother, it appears she has the resources to
pay at least some portion of the father's attorney fees.
Accordingly, we grant the father's request for [*431]
reasonable attorney fees and costs in an amount to be
determined by a commissioner of this court.

35 In re Marriage of Kimpel, 122 Wn. App.
729, 735, 94 P.3d 1022 (2004), amended on re-
cons., 2004 Wash. App. LEXIS 2939 (Dec. 2,
2004).

722 We reverse and remand. On remand, the trial
court is to consider the total circumstances of both
households in determining whether a downward devia-
tion in the father's basic support obligation is appropriate
under RCW 26.19.075(1)(e)(iv). It must also determine
whether he has the ability to pay for private school and
extracurricular activities as part of deciding whether
these extraordinary expenses are necessary and reasona-
ble under RCW 26.19.080(4) [***22] .

GROSSE and DWYER, JJ., concur.

Reconsideration granted and opinion modified May
29, 2007.
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